                                                                  STATEMENT OF FACTS


On theonway evening of January 18, 2002, at approximately 11:00 p.m. James Conway, III was with as many as 10 to 15 of his male friends at a “strip bar” called Dockside Dolls located in Columbus, Ohio. Among the group was Mr. Conway’s brother, Jeffrey Conway. James Conway and his friends drank alcohol and socialized.


A man named Mandel Williams and a group of four or five of his friends came into the club that night. They were seated on the opposite side of the stage from the Conway group.


At approximately 2:30 a.m. on January 19, 2002, as people were leaving the club, a fight broke out in the lobby. Both the Conway and Williams groups left the club and progressed to the parking lot. Racial slurs were exchanged and punches were thrown. Descriptions of the affray vary, but most witnesses state that at one time or another as many as 25 to 40 people were involved in the altercation.


Eventually club personnel quelled the fighting and were escorting the participants to their cars. During this time Jeff Conway announced to James Conway, III that he had been cut with a knife in the melee and that Mandel Williams had done the cutting.


At this point Mr. Conway obtained a .45 caliber semi-automatic pistol from the trunk of a car. In the meantime, club patron Jason Gervais, who was not affiliated with the Conway or Williams groups, left the club and was walking through the parking lot near Mandel Williams. 


Mr. Conway allegedly began firing the .45 caliber pistol toward Mandel Williams. Witnesses testified that Mandel Williams, in an effort to avoid the bullets, grabbed Jason Gervais and ducked behind him. Others state that that both Gervais and Williams became entangled and fell as Mr. Conway continued to fire the weapon. In the end, Mr. Conway is alleged to have fired eight .45 caliber rounds. Gervais was shot three times in the back portions of his body. Gervais died from his wounds. Mandel Williams was shot three times, but survived. The state indicted Mr. Conway on a charge of aggravated murder with prior calculation and design in the death of Jason Gervais. It was therefore necessary for the state to prove that Mr. Conway intended to shoot and kill Gervais.


Key state’s witness Ronald Trent was a jailhouse informant. Trent, while incarcerated in the Franklin County, Ohio Jail became a cell mate of James Conway, III. There is much dispute as to when Trent became an agent of the state in terms of his efforts to entrap James. Trent testified that James Conway, III admitted that he did the shootings at the strip club. In order to make its case that Mr. Conway intentionally shot Gervais, the state presented the testimony of jailhouse informant Ronald Trent. Trent testified to statements that Mr. Conway allegedly made to him while they were incarcerated in the Franklin County Jail. Trent testified, inter alia, regarding the shooting of Mandel Williams and Jason Gervais: “Conway got a .45 out of the trunk of the car, asked his brother to point out who it was. He cocked the .45 to make sure it was loaded and started shooting at the guy. The guy was running away from him, he started shooting at him. He pulled somebody in front of him, but he said he kept shooting anyway, it’s a .45 and it will go through both of them.” Tr. 1876.


The effect of this testimony was devastating. It is certainly akin to reporting a confession. Mr. Conway made no inculpatory statements to the police nor did he make any similar statement—establishing his specific intention to shoot Jason Gervais in this manner—to any other prosecution witness.


Nor was the impact of this statement lost on the prosecution. Trent’s statement became a pronounced theme that ran through the state’s case in closing argument: “That Jason Gervais got pulled in the way, the Defendant didn’t care, he kept shooting because he knew a .45 would go through him.” Tr. 2609. “He takes his gun, grabs it from the trunk after Rob gets it and he shoots and continues to fire eight times into Jason’s back, into Mandel’s wrist, legs. That’s what he did. He went to kill him. There was prior calculation and design. There was purpose. There was intent. He tried to harm him. He didn’t care if Jason was in the way or not, because a .45 would go through Jason and kill Mandel.” Tr. 2609-2610. “Remember what Ronnie Trent said James Conway told him. I had a .45. That’s a big gun. I had a .45 and I knew that it would go through the white boy and get to Mandel. That makes sense, shows what James Conway’s mental state was, what his purpose was.” Tr. 2620. The prosecutor continued to barrage the jury with similar argument. Tr. 2626, 2544.


Mr. Conway’s counsel had filed a Motion For Pretrial Disclosure of the Prosecuting Witnesses’ Written or Recorded Statements on March 8, 2002. Counsel did so in order to prepare for the testimony of state’s witnesses such as Ronald Trent. However, defense counsel seemed totally unprepared Trent’s devastating testimony. Tr. 1882 . Which is not to say that counsel did not recognize the deleterious effect of Trent’s comment. Prior to sentencing by the trial court, defense counsel stated that “the jury’s verdict and the sentence of death as well as the conviction on the agg. (sic) murder itself, it seems to arise from a statement made by Ronnie Trent to the effect of having a .45 and shooting through the deceased to get at Mandel Williams. That seems to be the only thing that could possibly have made any cogent sense in this case.” Tr. 2893-2894. Counsel argued that they were unprepared to deal with this statement by Trent because the state had not disclosed it to the defense. Tr. 2894. Defense counsel raised the issue in counsel’s  “Defendant’s Sentencing Memorandum” filed prior to the penalty phase and also in a new trial motion. Ex. A.


During the hearing on the new trial motion, defense counsel stated that they had not been given the statement and as such, alleged a discovery violation. Tr. 2926-2929. The prosecution emphatically responded by stating “Our office has absolutely no written or taped statement indicating that statement about a .45 going through him, never has.” Tr. 2949. Subsequently, an assistant prosecutor testified and was asked “ With respect to the statement that was made by Ronald Trent at trial, the Defendant told him he had a .45 and he knew that it would go through Jason Gervais, does that statement appear in a written or recorded manner anywhere in the State’s files?” In response the prosecutor testified “I have gone through every piece of paper, tape, transcript, and that statement does not appear in any statement the State is in possession of or has been in possession of.” Tr. 2989.


However, the prosecution was in possession of Trent’s May 26, 2002 statement to Franklin County Sheriff’s Department Detectives Zach Scott and Chris Floyd in which Trent made virtually the same allegation. In that statement, Trent related his purported conversations with Petitioner. Trent described the shooting, in part, by stating “ So then, in the midst of while they, Jeff Conway is fighting with Emanuel Williams (sic) and a couple of his dudes, so I guess he gets cuts (sic), I guess, Jimmy Conway said Emanuel Williams stabbed Jeff, so Jeff comes up to Jimmy and says look, you know, this mother fucker just stabbed me, Jimmy says okay tell Jamie give him the 45 out of the trunk, so he gets the 45 out of the trunk, so he jacks it back to make sure it was ___and a bullet fell out, he said, well, show me the mother fucker, Jeff showed him to him and he just starts shooting. Uh, this was like, this is like the right, the back of the bar, like the right corner of the bar or something. Emanuel (sic) was running, trying to get behind the bar and Jimmy kept shooting. Jimmy said Emanuel (sic) pulled Jarvis, (sic) a white guy named Jarvis in front of him, Jimmy said he just kept shooting.” Ex. B. Det. Floyd then asked Trent “Did he know Jarvis?” Trent replied “No, he just said he, he said Emanuel pulled somebody in front of him, he said fuck it I got a 45, I’m just going to keep shooting. So he kept shooting, he seen them both go down, he got his crew together, they got in their cars and left.*** So that’s what happened at Dockside Dolls, and that’s what he wanted me to have the guy say on the video.” Ex. B.


James Conway, III was convicted of all the counts and specifications brought against him. His then case proceeded to the penalty phase.


Defense counsel’s opening statement at the penalty phase of Mr. Conway’s case was brief, encompassing a mere two and one-half pages of the transcript. Counsel’s statement presented no theme or theory of the case in mitigation and failed to identify the specific mitigating factors to be presented. During opening statement by Mr. Conway’s trial counsel, counsel stated, “This is not going to be a long trial. Much of the evidence about Jim Conway’s life you can use from the first part of this case.*** We’re just going to call just a few witnesses.” Tr.2792. Indeed, the brevity of the penalty phase presentation is notable. Defense counsel presented Mr. Conway ‘s father and mother as witnesses. Their testimony revealed little about James Conway, III other than their love by him and that he had led a relatively privileged life. For example, Mr. Conway’s father testified that James Conway, III  “had everything.” Tr. 2812. The state, in its closing argument, reminded the jury that Mr. Conway “had everything” and invited the jury to “Decide whether there’s something mitigating about that.” Tr. 2843. The brevity of the defense presentation was mirrored in the brevity of the juror’s deliberations on the ostensible mitigation presented by the defense. The jury took a mere three hours to return a verdict recommending the death sentence for James Conway, III. Tr. 2880-2881. 


The trial court accepted the jury’s recommendation and sentenced James Conway, III to death on March 4, 2003.
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